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In the Court of Appeals of the District of Columbia 


No. 2188. 

Levi M. Gilbert, Appellant, 
vs. 

Richard A. Ballinger, Secretary of the Interior. 


a Supreme Court of the District of Columbia. 

In Equity. No. 29274. 

Levi M. Gilbert, Complainant, 

v. 

Richard A. Ballinger, Secretary of the Interior, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were tiled and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Amended Bill of Complaint. 

Filed Apr. 14, 1910. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 29274. 

Levi M. Gilbert, Complainant, 

v. 

Richard A. Ballinger, Secretary of the Interior, Defendant. 

To the Honorable Judges of the Supreme Court of the District of 
Columbia: 

Levi M. Gilbert, relator, a citizen of the State of Oregon, brings 
this his amended bill of complaint against the Honorable Richard A. 
Ballinger, Secretary of the Interior, a citizen and inhabitant of the 
District of Columbia. And thereupon relator for his cause of suit 
states: 
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I. That on May 9. 1901, relator made homestead entry No. 13,093* 
at the Oregon City, Oregon, Land Office, for north half of north 
half, sec. 31 Township, 9 South, Range 10 West of the Wilbaniette 
Meridian, in Oregon, under and by virtue of the provisions of Sec¬ 
tion 2289 of the Revised Statutes of the United States, as amended 
by the Act of August 15, 1894, 28 Stats. 320 as amended by the Act 
of May 17, 1900, 31 stats. 179, and that relator thereafter imme¬ 
diately made homestead settlement upon said land. 

II. That bv virtue of relator’s settlement and entry, and 
2 the laws aforementioned, relator became entitled to a patent 
for said land described, after three years' residence upon and 
cultivation and improvement of the same. That relator, from the 
date of his said entry, did reside upon said land, in good faith, and 
did cultivate and improve the same, in good faith, for a period of 
more than three years and until October 18, 1904, at which date 
relator duly submitted his final proof upon said entry, at the United 
States district land office wherein the land is situated. 


111. That upon the submission of said final proof, relator tendered 
to the district land officers the fees and money due the United States 
upon said final proof, and that a portion of said fee was received and 
a portion thereof refused by said district land officers, and that said 
officers, in violation of their duties, failed and refused to accept all 
of said fees and money and failed and refused to give to the relator 
a Receiver’s receipt, or any receipt, for said money and fees. That 
therefore in contemplation of law and equity, a receiver’s receipt 
for the fees and money due upon said final proof was issued to the 
relator on October 18, 1904. 


IV. That no contest or protest against the validity of relator’s 
homestead entry was filed or pending within two years after the due 
submission of his final proof and the issuance of his receiver’s re¬ 


ceipt, as aforesaid, and that said entry thereupon became and 
3 was confirmed for patent, under and by virtue of the proviso 
to Section 7 of the Act of March 3, 1891. 


V. That thereafter, on October 30, 1907, William H. King filed 
an alleged affidavit of contest against relator’s said homestead entry 
and that, without jurisdiction or authority of law, the Interior De¬ 
partment permitted said contest to come to a hearing in the local 
land office on May 26, 1908. 


VI. That on Jan. 24, 1910, Honorable Frank Pierce, first assist¬ 
ant to the defendant, without jurisdiction or authority of law, signed 
a decision and order in said so-called contest of Samuel C. Brassfield 


against this relator ordering the cancellation of relator’s said home¬ 
stead entry and that said decision and order will be immediately 
carried into effect by defendant, and entry cancelled on the records 


of the local land office at Portland, Oregon, unless prevented bv the 
order and decree of this court, and said cancellation stopped by tele¬ 
graphic advice from defendant to said local land officers. 

VII. That in said contest brought by William H. King, relator 
was entitled to have the defendant personally consider the issues in¬ 
volved. but that defendant refused this right to relator, at the time 
of his refusal using the following language: “I have turned those 
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matters all over to Mr. Pierce; I shall not touch the cases,” referring 
to this and other homestead entries in Oregon. 

4 VIII. That under the law, the Honorable Frank Pierce, 
first assistant to the defendant, is powerless to issue an order 

cancelling a homestead entry, without the sanction of the Secretary 
of the Interior as to the particular order, and that the power of the 
Secretary of the Interior cannot be delegated absolutely and un¬ 
qualifiedly to an assistant, without violating the rights of the citizens 
of the United States. 

IX. That in the matter of said alleged contest of William II. 
King, relator was entitled to an appeal from the final decision of the 
Interior Department to the President, and that this right was claimed 
and insisted upon by relator in a petition duly filed with the defend¬ 
ant, and that, said petition was denied. 

X. That under and by virtue of Section 2450 of the Revised 
Statutes of the United States, the power is given to the Commissioner 
of the General Land Office to decide, upon principles of equity and 
justice, as recognized in Courts of Equity, and in accordance with 
regulations to be settled by the Secretary of the Interior, the Attor¬ 
ney General and the Commissioner, conjointly, consistently with 
such principles, all cases of suspended entries of public lands, and to 
adjudge in what cases patent shall issue upon the same, and that this 
power, granted to said three officials, excludes from the first assistant 

to the Secretary of the Interior the power to order a suspended 

5 homestead entry cancelled, and relator says that in this in* 
stance his entry was not adjudicated as required by said Sec¬ 
tion 2450, and that defendant has therefore proceeded without juris¬ 
diction to cancel relator’s entry. 

XI. Relator states that the Honorable Frank Pierce, first assistant 
to the defendant, did not find any facts which would, if true warrant 
his action in ordering relator's homestead entry cancelled, even if 
the said Honorable Frank Pierce, first Assistant to the defendant, 
was invested by law with the power to cancel said entry. 

XII. That the Honorable Frank Pierce failed to find either that 
relator’s final entry was allowed for land not subject to entry or that 
said entry was allowed upon false testimony. 

XIII. Relator further states that he has exhausted all possible 
proceedings open to.him before the Department of the Interior in 
respect to said entry, and that if the decision and order of the said 
Honorable Frank Pierce shall be permitted by this Honorable Court 
to be carried into effect it will result in the cancellation of relator’s 
entry and deprive him of all opportunity to establish his claim to 
said land, and that defendant is now about to permit said decision to 
be carried into final effect by permitting and directing a notation 
thereof to be made by the local officers at the Portland. Oregon Land 
Office upon the records of said Portland. Oregon Land Office and 

that it will require telegraphic advice from defendant to said 

6 local officers in order to prevent and intercept said cancella¬ 
tion and prevent irremedial wrong and injury to relator. 

XIV. That defendant is, and since March 4. 1909, has been, Sec¬ 
retary 7 of the Interior of the United States. 
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XV. That the rules of common law afford relator no adequate 
relief in the premises. 

Wherefore, relator prays Your Honors to grant unto him relief as 
follows: 

1. That a temporary injunction or restraining order be imme¬ 
diately issued prohibiting defendant from allowing relator’s entry to 
be cancelled on the records of the local land office at Portland, Ore¬ 
gon, in accordance with the decision herein complained of, and di¬ 
recting defendant to intercept and to prevent by telegraphic advice 
to the registrar of the Portland, Oregon Land Office the aforesaid 
order of cancellation. 

2. That this honorable Court upon final hearing issue a perma¬ 
nent, prohibitory, and mandatory injunction, restraining defendant 
from carrying into effect said decision of Honorable Frank Pierce, 
dated September 16, 1609, and from cancelling relator’s said home¬ 
stead entry, and directing defendant to order issued to your relator a 
patent upon said entry in conformity with the laws of the United 

States. 

7 3. That Your Honors grant unto relator a subpoena com¬ 

manding the defendant to appear on a day certain and 
answer the complaint in this hill set forth. 

4. That Your Honors grant unto relator such other or different 
relief as to the Court may appear just and proper. 

LEVI M. GILBERT, Relator , 

By W. W. LAFFERTY, 

His Solicitor. 


J Verification. 

United States of America, 

District of Columbia, ss: 

A. W. Lafferty, being first duly sworn on his oath states that he 
makes this affidavit as solicitor of record for relator and for the rea¬ 
son that relator is now a resident and inhabitant of the State of Ore¬ 
gon and outside of the jurisdiction of this court and unable to make 
this affidavit in person, and the said A. AY. Lafferty further states 
on his oath, aforesaid, that he has read the foregoing complaint and 
that the facts therein alleged are true. 

A. W. LAFFERTY. 

Subscribed and sworn to before me this 14th day of April, 1910. 

L. 'M. FOX, 

[seal.] Notary Public, D. C. 

8 Demurrer. 

Filed Apr. 30, 1910. 

******* 

Comes now the defendant in the above entitled cause, by his attor¬ 
neys, and, not confessing any of the matters in the bill of complaint 
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to lie true, especially demurs to said bill, and for cause of demurrer 
says that the same does not state any matter of equity entitling the 
plaintiff to the relief prayed for, nor are the facts as stated sufficient 
to entitle plaintiff to any relief against this defendant, in this: 

1. That said bill shows that no receiver’s receipt upon any final 
entry of the tract of land described in said bill of complaint'has ever 
been issued; 


That said bill shows that before the issuance of any receiver’s re¬ 
ceipt upon final entry a contest against the validity of said entry was 
instituted and decided against the plaintiff herein. 

2. That it appears from said bill that no patent has been issued to 
plaintiff for said land, but, on the contrary, that plaintiff’s entry ha* 
been held by the Department of the Interior for cancellation after 
hearing duly had and final decision thereon duly rendered by the 
proper officers of said Department. 

3. That said bill exhibits and shows that this proceeding puts the 

title to said land in issue and that the said United States is a 


0 necessary party thereto; that the action of the defendant of 
which plaintiff complains presents issues involving plaintiff’s 
right to said land as against the United States, upon which the 
United States would have a right to be heard; that the granting of 
the relief prayed by the plaintiff would operate to adjudicate the 
legal title to the land in the plaintiff as against the rights of the 
United States, without the United States being a party to these pro¬ 
ceedings; that said bill fails to show that the United States has in 
this behalf consented to be sued or to become or be a party to this or 
any other proceedings involving title to said land. 

Wherefore, defendant prays the judgment of this court whether 
he shall be compelled to make any further or other answer to said 
bill, and prays to be hence dismissed with his costs. 


OSCAR LAWLER, 

Assistant A ttorney-General, 
F. W. CLEMENTS, 

First Assistant Attorney, 
C. E. WRIGHT, 

Assistant Attorney, 
Solicitors for Defendant. 


I, Oscar Lawler, Assistant Attorney-General for the Department 
of the Interior, say that I am counsel for the defendants herein, and 
I do certify that the foregoing demurrer, in my opinion, is well 
founded in point of law, and is not interposed for delay. 

OSCAR LAWLER, 

A ssistont A ttorney-Ge neral. 


Service acknowledged April 30, 1910. 

10 A. W. LAFFERTY, 

Attorney for Plaintiff. 
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Decree. 


Filed May 18, 1910. 

******* 

This cause came on to be heard on defendant s demurrer to plain¬ 
tiff’s bill, and was argued by counsel; and thereupon, upon con¬ 
sideration thereof, it is, this 18th day of May, 1910, 

Adjudged, ordered and decreed, that defendant’s demurrer afore¬ 
said be and the same is hereby sustained; that the prayers of the 
bill be and the same are herebv denied; and that said bill be and 
the same is hereby dismissed; with costs against the plaintiff for 
which execution shall issue. 

Whereupon the plaintiff by his counsel in open court prayed an 
appeal from the judgment of this Court to the Court of Appeals of 
the District of Columbia, which was allowed; bond for costs being 
fixed at One Hundred Dollars. 

Bv the Court. 

TIIOS. II. ANDERSON, Justice. 
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Met) io ran du m. 


June 2, 1910.—Appeal bond filed. 


Directions to Clerk for Preparation of Transcript of Record. 

Filed Jun- 29, 1910. 

******* 

In preparing the transcript of record in this case for the Court of 
Appeals, the Clerk will please copy: 

1. The Amended Bill of Complaint. 

2. The demurrer to the Amended Bill. 

3. The Decree of May 18th, 1910, sustaining the Demurrer and 
dismissing the bill and allowing an appeal to the Court of Appeals. 

4. Memorandum of Appeal Bond. 

A. W. LAFFERTY, 

WEBSTER BALLINGER, 

W. L. FURBERSIIAW, 

Attorneys for Plaintiff. 

I agree to the above. 

C. EDW. WRIGHT, 

Of Counsel for Defendant. 


RICHARD A. BALLINGER, SECRETARY OF THE INTERIOR 
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12 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
11. both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 29274 in Equity, wherein Levi 
M. Gilbert is Complainant and Richard A. Ballinger, Secretary of 
the Interior is Defendant, as the same remains upon the files and of 
record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 5th day of July, 1910. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R, YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2188. Levi M. Gilbert, appellant, vs. Richard A. Ballinger, Secre¬ 
tary of the Interior. Court of Appeals, District of Columbia. Filed 
Jill- 8, 1910. Henry W. Hodges, clerk. 
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OF THE DISTRICT OF COLUMBIA. 

October Term, 1910. 


No. 2188. 


LEVI M. GILBERT, APPELLANT, 

vs. 

RICHARD A. BALLINGER, SECRETARY OF THE 

INTERIOR, APPELLEE. 

_ i 

Appeal from the Supreme Court of the District of Columbia. 


Statement, Brief, and Argument of 

Appellant. 


APPELLANT’S STATEMENT. 

The plaintiff and defendant in the court below will be 
here referred to as appellant and appellee, respectively. 

1. The Appeal. 

This appeal (Rec., p. 6) seeks to reverse the decree of 
the Supreme Court of the District of Columbia sustain¬ 
ing appellee’s demurrer (id., pp. 4, 5) to appellant’s bill 
(id., pp. 1, 2, 3, 4), and dismissing said bill. 

4428—1 
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2. General Nature of the Case. 

April 14, 1910, appellant, Levi M. Gilbert, tiled in the 
Supreme Court of the District of Columbia his amended 
bill against appellee, Richard A. Ballinger, Secretary of 
the Interior, alleging, among other things (id., p. 2), that 
on May 9, 1901, under and by virtue of the provisions 
of section 2289 of the Revised Statutes of the United 
States, as amended by the act of August 15, 1894 (28 
Stats., 326), as amended by the act of May 17, 1900 (31 
Stats., 179), he made homestead entry No. 13693 at the 
Oregon City, Oreg., land office of the land in contro¬ 
versy, and that he immediately thereafter settled upon 
said land and continued to reside thereon in good faith, 
and cultivate and improve the same for a period of more 
than three years, and until October 18, 1904, at which 
date he submitted his final proof to the local land offi¬ 
cers, and tendered to them the fees and money due the 
United States upon said entry; that a part of said fees 
were accepted by the local officers, and a part refused, 
and that the local officers, in violation of their official 
duties, failed and refused to issue to appellant a receiv¬ 
ers’ receipt, to which he was in law and equity entitled, 
and that, therefore, in contemplation of equity a receiv¬ 
ers’ receipt did issue. No contest or protest was filed 
or pending against the validity of appellant’s entry 
within two years after the submission of his final proof 
and the tender by him of the fees and money due the 
United States; that, therefore, his entry was confirmed 
for patent under and by virtue of the proviso to section 
7 of the act of March 3, 1891. 

On October 30, 1907, and more than three years after 
appellant had submitted his final proof and tendered to 
the local officers the money due the Government of the 
United States, one Wm. H. King, filed with the depart¬ 
ment an alleged contest affidavit against appellant’s 
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homestead entry, and the officers of the Department of 
the Interior, without authority of law, permitted said 
contest to proceed to a hearing, and on January 24, 
1910, Frank Pierce, Esq., First Assistant Secretary of 
the Interior, signed a decision and order directing the 
cancellation of appellant’s homestead entry, which de¬ 
cision and order appellant alleges was of no legal force, 
because there was no authority of law to permit the 
contest, the entry having already been confirmed for 
patent by the proviso to section 7 of the act of March 
3, 1891. 

The relief prayed was: 

(a) The issuance of an immediate temporary restrain¬ 
ing order, restraining appellee from cancelling appel¬ 
lant’s entry until after final hearing of the cause. 

( b ) That upon final hearing a permanent, prohibitory, 
and mandatory injunction issue restraining appellee 
from cancelling appellant’s entry, and directing appellee 
to issue to appellant a patent to said lands. 

3. Appellee’s Demurrer. 

Appellee, on April 30, 1910, filed a demurrer to said 
bill (id., pp. 4, 5), alleging that the facts stated in the 
bill were not sufficient to entitle appellant to the relief 
prayed because: 

(a) That no receiver’s receipt had actually issued, 
and, therefore, appellant could not claim protection 
under the proviso to section 7 of the act of March 3,1891. 

(b) That no patent to the land had issued; that ap¬ 
pellant’s entry had been held for cancellation after a 
hearing and decision by the department. 

(c) That this proceeding puts the title to said land in 
issue and that the United States is a necessary party 
thereto; that the United States can not be sued without 
its consent and that its consent to be so sued has never 
been given. 
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4. The Decree. 

On May 18, 1910, the trial court entered a decree, 
(id., p. 6) sustaining the demurrer and dismissing appel¬ 
lant’s bill, from which decree this appeal is taken. 

Assignment of Error. 

The court erred: 

1. In ruling that the withholding of the receiver’s 
receipt by the local government officers, when appellant 
had complied with all requirements of the law and ten¬ 
dered to them the fees and money due the United States, 
deprived appellant of the protection afforded him by the 
proviso to section 7 of the act of March 3, 1891. 

2. That the administrative officers could lawfully 
withhold the receiver’s receipt from appellant after he 
had complied with all the requirements of the law. 

3. That this proceeding can not be maintained because 
the Government of the United States is a necessary 
party thereto, and it can not be sued except with its 
consent which has not been given. 

4. In denying the relief prayed by appellant. 

5. In sustaining the demurrer and dismissing the bill. 


ARGUMENT. 

1. Laws of Congress Authorizing Entry. 

The land in controversy was entered under the pro¬ 
visions of the act approved August 15, 1894 (28 Stat., 
326), which extended the provisions of the homestead 
laws to a part of the then Siletz Indian Reservation, in 
the State of Oregon. This land is within that portion 
of the reservation to which the homestead laws were 
extended. 
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Sections 2289 and 2290 of the United States Revised 
Statutes provide for the initiation of an entry. Section 
2291 provides for its completion and the passing of the 
legal title by patent from the United States, as follows: 

“No certificate, however, shall be given,or patent 
issued therefor, until the expiration of five years 
from the date of such entry; and if at the expira¬ 
tion of such time, or at any time within two years 
thereafter, the person making such entry; . . . 

proves by tw r o credible witnesses that he, she, or 
they have resided upon or cultivated the same for 
the term of five years immediately succeeding the 
time of filing the affidavit, and makes affidavit 
that no part of such land has been alienated, ex¬ 
cept as provided in section twenty-two hundred 
and eighty-eight,and that he, she,or they will bear 
true allegiance to the Government of the United 
States; then, in such case, he, she, or they, if at 
that time citizens of the United States, shall be 
entitled to a patent, as in other cases provided 
by law.” 

By the act of August 15,1894 (28 Stat. L., 326), the five- 
year period of residence provided for in the above sec¬ 
tion (2291 U. S. R. S.) was reduced to three years’ actual 
residence. 

Appellant in his bill (Rec., p. 2) states that on May 9, 
1901, he regularly entered the land in controversy, im¬ 
mediately made homestead settlement thereon, and con¬ 
tinued to so reside in good faith, and cultivate and 
improve the land for a period of more than three years 
and until October 18, 1904, at which date he submitted 
his final proof at the local United States land office, as 
required by law, and tendered the officers thereof the 
fees and money due the United States upon said entry; 
that a portion of said fees was received and a portion 
thereof refused, and that the local officers, without 
authority of law,refused to issue to appellant a receiver’s 
receipt, to which he was in equity entitled. No protest 
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or contest was made or initiated against said entry 
until October 30, 1907, or three years and twelve days 
after the submission of final proof and the tender of the 
money due the United States upon said entry, at the 
time of which tender a receiver’s receipt inequity issued 
to appellant; that at the time said alleged contest was 
initiated there was no authority of law for its initiation, 
and the administrative officers were without authority 
to entertain it; that by the proviso to section 7, of the 
act of March 3, 1891 (26 Stats. L., 1099), the entry was 
on October 18, 1906, confirmed, and after said date there 
remained only the performance, by the administrative 
officers, of the ministerial duty of issuing the patent 
conveying to appellant the legal title. 

The proviso to section 7 of the act of March 3, 1891, 
provides: 

“That after the lapse of two years from the 
date of the issuance of the receiver's receipt upon 
the final entry of any tract of land under the 
homestead, timber-culture, desert-land, or pre¬ 
emption laws, or under this act, and when there 
•shall be no pending contest or protest against the 
validity of such entry, the entryman shall be en¬ 
titled to a patent conveying the land by him 
entered, and the same shall be issued to him; but 
this proviso shall not be construed to require the 
delay of two years from the date of said entry be¬ 
fore the issuing of a patent therefor.” 

Under this act no contest or protest could be enter¬ 
tained by the department after two years from the issu¬ 
ance of the receiver’s receipt, after which time “the 
entryman shall be entitled to a patent conveying the 
land by him entered .” 

2. The Receiver’s Receipt. 

The designation in the statute of the receiver’s re¬ 
ceipt is significant. The receiver's receipt should not 
be confused with the register's receipt or final certificate; 
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the former is issued by the receiver, the latter by the 
register. The distinction between the receiver’s receipt 
and register’s final certificate was well known and under¬ 
stood when the act of March 3, 1891, was passed. The 
receiver’s receipt is merely a receipt for the money 
tendered and accepted, and its issuance is a purely min¬ 
isterial duty involving no discretion whatsoever. It 
issues automatically upon the payment of the money 
due the Government. The printed form in use by the 
department since the enactment of the homestead law 
of May 20, 1862, and which was in use when the act of 
March 3, 1891, was approved, and when appellant sub¬ 
mitted his final proof and tendered to the local officers 
the money due the Government on said entry, was as 
follows: 

4—137. 


Receiver’s Receipt, No.-. Application, No. 

Homestead. 


Department of the Interior, 

Receiver’s Office,- 

-, 190—. 

Received of-the sum of-dollars-cents; 

being the amount of fee and compensation of Reg¬ 
ister and Receiver for the entry of-of Section 

-in Township-of Range-, under Section No. 

2290, Revised Statutes of the United States. 


_ Receiver. 

$-- 


The register's receipt or final certificate is issued by 
the register after an examination of the final proof sub¬ 
mitted, and certifies that the entryman has complied 
with all the requirements of the law and is entitled to a 
patent. The issuance of this receipt is discretionary 
with the administrative officers. The following is a 
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literal copy of the printed form adopted by the depart¬ 
ment October 20, 1862, and which was in use when the 
act of March 3, 1891, was passed and when final proof 
was submitted on the entry in controversy in 1904: 

4—196. 


Final Certificate No.-. Application No. 

Homestead. 


Department of the Interior, 
United States Land Office. 


-, 19—. 

It is Hereby Certified That, pursuant to the pro¬ 
visions of Section No. 2291, Revised Statutes of the 

United States,-has made payment in full for- 

of Section No. -, in Township No. -, of Range 

No. -, of the-Principal Meridian-, containing 

-tto acres. 

Now, Therefore, be it Known, That on presentation 
of this certificate to the Commissioner of the General 

Land Office, the said-shall be entitled to a patent 

for the tract of land above described. 


Register. 

It is the register’s receipt or final certificate, after the 
issuance of which the entryman can convey title to the 
land, that is frequently referred to in the decisions of 
the courts; not the receiver’s receipt specifically desig¬ 
nated in section 7 of the act of March 3, 189L There¬ 
fore, when the lawmaking power designated the receiver’s 
receipt in the statute its intent and purpose was plain. 
It is a well-known fact that in 1891, the land office was 
far in arrears in its work. Entries upon which final 
proof had been made, for years remained unpatented. 
Purchasers of such entries did so at their peril. Doubt 
and uncertainty prevailed throughout the West with ref¬ 
erence to such titles. The situation demanded the at- 
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tention of Congress, and Congress responded by the act 
of March 3, 1891. If the proviso to section 7 was not 
designed to confirm all entries after the running of the 
two-year period from the submission of final proof and 
the tender of the money due the Government, it is 
meaningless, for it could perform no other function. 

3. Rules Governing Construction of Statute. 

In construing the proviso to section 7 of the act of 
March 3, 1891, we must be guided by the evident intent 
of Congress in enacting the legislation and the object 
which Congress had in view. 

In Platt vs. Railroad Co., 99 U. S., 48, the court said: 

“We are seeking for the intention of Congress 
and to discover that we may look at the para¬ 
mount object which Congress had in view, as well 
as the means by which it proposed to accomplish 
that object.” 

In Lau Ow Bew vs. U. S., 144 U. S., 47, 12 Sup. Ct., 517: 

“Nothing is better settled than statutes should 
receive a sensible construction, such as will 
effectuate the legislative intention, and, if pos¬ 
sible, so as to avoid an unjust or absurd con¬ 
clusion.” 

In Holy Trinity Church vs. U. S., 143 U. S., 457, 12 
Sup. Ct., 511* 

“Again, another guide to the meaning of a stat¬ 
ute is found in the evil which it is designed to 
remedy; and for this the court properly looks at 
contemporaneous events—the situation as it ex¬ 
isted and as it was pressed upon the attention of 
the legislature.” 

Construing the statute under consideration in the 
light of the above rules governing its interpretation, 
counsel for appellant respectfully submits that it was 
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designed to confirm such an entry as the one in the case 
at bar and that no administrative officer could prevent 
the confirmation of the entry and take it from out the 
operations of the statute by an arbitrary refusal to ac¬ 
cept money tendered to him and to refuse to perform his 
plain duty of issuing to appellant a receiver’s receipt 
therefor. 

4. Did a Receiver’s Receipt in Equity Issue? 

The demurrer admits all the allegations of fact stated 
in appellant’s bill. Dillon vs. Bernard, 88 U. S., 430; 
Gould vs. Evansville & C. R. Co., 91 U. S., 326. Thus 
there is no question here as to appellant’s compliance 
with all the requirements of the law and his right to a 
receiver’s receipt when he demanded it of the local offi¬ 
cers on October 18, 1904. The question here for de¬ 
termination is: Could the administrative officers lawfully 
withhold from appellant a receiver’s receipt, to which 
he was clearly entitled, and by so doing exempt the 
entry from the confirmatory provision of section 7 of 
the act of March 3, 1891? 

“Equity considers that as done which ought to have 
been done.” In the case at bar the receiver’s receipt 
did, in equity, issue. In Lytle vs. Arkansas, 9 Howard, 
315, at 333, the court said: 

“It is a well established principle that where an 
individual in the prosecution of a right does every¬ 
thing which the law requires him to do, and he 
fails to attain his right by the misconduct or neg¬ 
lect of a public officer, the law will protect him. 
In this case the preemptive right of Cloyes having 
been proved, and an offer to pay the money for 
the land claimed by him under the act of 1830, 
nothing more could be done by him, and nothing 
more could be required of him under the act. And 
subsequently, when he paid the money to the 
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receiver, under subsequent acts, the surveys being 
returned, he could do nothing more than offer to 
enter the fractions, which the register would not 
permit him to do. This claim of preemption stands 
before us in a light not less favorable than it would 
have stood if Cloyes or his representatives had 
been permitted by the land officers to do what in 
this respect was offered to be done.” 


5. This is Not a Suit Against the Government. 

If the entry in controversy was in fact confirmed for 
patent on October 18, 1906, by the proviso to section 7, 
of the act of March 3, 1891, the issuance of the patent 
by the administrative officers then became a ministerial 
duty. By its own law the Government had divested 
itself of any right in or to this land, and had commanded 
the administrative officers to issue a patent. In Noble vs. 
Union River Logging R. Co., 147 U. S., 165, 37 L. Ed., 123, 
13 Sup. Ct. Rep., 271, the court said: 

“We have no doubt the principle of these deci¬ 
sions applies to a case wherein it is contended that 
the act of the head of a department, under any 
view that could be taken of the facts that were 
laid before him, was ultra vires, and beyond the 
scope of his authority. If he has no power at all 
to do the act complained of, he is as much subject 
to an injunction as he would be to a mandamus if 
he refused to do an act which the law plainly re¬ 
quired him to do. As observed by Mr. Justice 
Bradlev in Board of Liquidation vs. McComb, 92 
U. S., 531, 541, 25 L. Ed., 623, 628: ‘But it has 
been well settled that when a plain official duty, 
requiring no exercise of discretion, is to be per¬ 
formed, and performance is refused, any person 
who will sustain personal injury by such refusal 
may have a mandamus to compel its performance; 
and when such duty is threatened to be violated 
by some positive official act, any person who will 
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sustain personal injury thereby, for which ade¬ 
quate compensation can not be had at law, may 
have an injunction to prevent it. In such cases 
the writs of mandamus and injunction are some¬ 
what correlative to each other.’ ” 

The above principles have been frequently reiterated 
by the Supreme Court of the United States only recently 
in Garfield vs. United States ex rel. Goldsby, 211 U. S., 
250, 53 L. Ed., 168. 

Counsel for appellant respectfully submits that the 
decree of the lower court should be reversed and the 
cause remanded for appropriate action by said court, 
with all costs assessed against appellee. 

Respectfully submitted. 

WEBSTER BALLINGER, 

Counsel for Appellant. 











































In the Court, of Appeals of the District of Columbia. 

October Term, 1910. 


Levi M. Gilbert, appellant, 

v. 

R. A. Ballinger, Secretary of the 

Interior. 


No. 2188. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA. 


BRIEF FOR APPELLANT. 

The issue in the case is very simple. If the legal 
title to the land involved be still in the United 
States, appellant can not maintain his suit, for 
then it would be a suit against the United States, 
which has not consented in this behalf to be sued. 
(Oregon v. Hitchcock , 202 U. S., 60; Louisiana v. 
Garfield , 211 U. S., 70, and cases therein cited.) 

Legal title must be in the United States unless 
appellant’s entry of the land in controversy is “ con¬ 
firmed” to him through operation of the proviso to 
section 7 of the act of March 3, 1891. (“Confirmed” 
is not used herein in any technical sense; the pro¬ 
viso is not a statute of confirmation—it is more like 
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a statute of limitation; but “ confirmed” as used in 
this brief is employed merely as a short term to indi- 
cate the expiration of that time within which the 
Government or an individual must assail an entry- 
man’s entry on which final receipt has been issued.) 

Is the entry “confirmed?” The law provides that 
“ after the lapse of two years from the date of issuance 
of the receiver’s receipt * * * and when there 
shall be no pending contest or protest against the 
validity of such entry, the entryman shall be entitled 
to a patent.” * * * 

Now, as a physical fact, so to speak, the pleadings 
(Rec., p. 2) show that no “receiver’s receipt” was 
issued to the appellant. 

But, appellant says, “ in contemplation of law and 
equity, a receiver’s receipt * * * was issued 
* * * on October 18, 1904.” 

Why? Because at the time of submission of final 
proof, he tendered the fees and moneys due the 
United States, which, in violation of their duties, 
the district land officers, as to a portion thereof, 
refused to accept. (Record, p. 2.) 

In passing, it may be said the “ district land offi¬ 
cers” are entitled to certain fees in taking the testi¬ 
mony submitted by the entryman whether the proof 
be accepted or not. ’ This explains the averment in 
appellant’s bill. (Par. 3.) (Rev. Stat., sec. 2238.) 
This proposition does not appear in the record; 
neither does the “receiver’s receipt” on page 7 of 
appellant’s brief, or the “final certificate” on page 8. 
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The fees which they declined to accept must there¬ 
fore be the fees payable only on the contingency 
that the final proof is found to be so far satisfactory 
that a “ final certificate’’ may properly be issued. 

A “ final certificate” does not issue unless the proofs 
are found to be satisfactory. It represents an ad¬ 
judication that the entryman has complied with the 
law. The local land officers act judicially in this 
matter; they constitute the “ court of first instance” 
in the Land Department, so to speak. The issuance 
of final certificate, as appellant states in his brief 
(p. 7), is discretionary. Appellant does not aver 
that a final certificate was issued to him. The 
omission is significant. 

A final certificate when issued is not given to the 
entryman; it is sent to the General Land Office in 
this city. 

This is not in the record, but we. advert to it be¬ 
cause appellant has gone outside the record to 
include samples of the receiver’s receipt and the 
register’s final certificate, arguing therefrom that 
the receipt is merely a receipt for money (p. 7) and 
that “its issuance is a purely ministerial duty in¬ 
volving no discretion whatever.” He says that “it 
issues automatically upon the payment of the money 
due the Government” (p. 7). 

It is perhaps unnecessary to remark that a receiver 
is not likely to accept an entryman’s money in pay¬ 
ment of the charges and fees due the Government 
when the situation is such that a final certificate can 
not be issued. A faithful officer will not take a 
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man’s money for the Government when the Govern- 
ment he represents can give him nothing in return. 

As we have stated, the final certificate, issued after 
examination of the proofs and as an adjudication 
that a right to a patent has been earned, is forwarded 
to the General Land Office. The receiver’s receipt 
is issued simultaneously and bears the same date and 
number as the certificate (we are speaking now of the 
practice in vogue before and during the events 
recited in appellant’s bill); a duplicate thereof is 
given to the entry man. It is the only paper evincing 
passing of the equitable title that he receives. It is 
his sole muniment of title until he obtains a patent; 
and the patent does not issue until he surrenders 
the duplicate receipt. As Mr. Justice Brewer says 
in Parsons v. Venzke, 164 U. S., 89, 92: 

Whenever the local land officers approve 
the evidences ot settlement and improve¬ 
ment and receive the cash price they issue a 
receiver’s receipt. Thereby a contract is 
entered into between the United States and 
the preemptor, and that contract is known as 
an entry. 

These receipts were commonly recorded exactly 
like deeds, and the entryman sold or mortgaged the 
land on the strength of the receipt. 

So the receipt, exactly like the certificate, is 
evidence of an adjudication, of a determination of 
certain facts, and of the effecting of a contract. 

If it is refused, it must be presumed that the 
receiver was acting within the law in the discharge 
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of a duty sounding in the exercise of a wise discre¬ 
tion. This was the view the learned justice below 
took of this case in the very able opinion that he 
gave orally from the bench at the time he sustained 
the demurrer to the bill. 

The bill does not allege or attempt to show that 
the local land officers acted arbitrarily. Yet the 
whole theory of appellant’s brief is an invitation to 
the court to indulge the presumption that these 
officers of the United States did act arbitrarily. 
The court might assume that the register found the 
proofs insufficient; or it might be assumed that there 
was some other reason, appealing to the officers’ 
discretion, why receipt should not issue. The record 
is silent and we may not explain why a receipt was 
not issued in this case. But we urge that it must 
be presumed in the absence of any showing to the 
contrary that there was a reason, a substantial 
reason, and that the officers discharged their official 
duty. In Lytle v. Arkansas, 9th How., 315, cited 
in appellant’s brief (p. 10), there was no reason for 
the indulgence of presumption one way or the other; 
the record showed an arbitrary act on the part of 
the public officer in that case. Furthermore, re¬ 
ceiver’s receipt was issued in that case. 

The record in the case now before your honors 
shows that ultimately the action of the local officers 
was vindicated by the department; upon hearing the 
entry was held for cancellation. We suggest this is 
of no little significance when the court is asked to 
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indulge the presumption that the officers acted arbi¬ 
trarily and out of the line of duty. 

The act of March 3, 1891, in the proviso to section 
7 thereof, speaks of the lapse of two years “from the 
date of the issuance of the receiver’s receipt.” Why 
the receiver’s receipt rather than the register’s final 
certificate'? Because, as we have already shown, the 
duplicate of the receiver’s receipt was the instrument 
that passed to the entryman. It was the document, 
and the only document, which he could exhibit to the 
world as evidence that the equitable title to the 
land had passed to him; it was the document all 
sufficient to enable him to borrow money on the 
land or to sell his interest to a purchaser. Therefore 
Congress said to the Land Department, “Unless 
within two years after you issue a receiver’s receipt, 
which evinces passing of the equitable title and 
which the entryman may use in conveying or mort¬ 
gaging this land, you find some good reason for 
attacking the validity of the entry, you must issue a 
patent.” 

No receipt (much less a patent) having issued in 
this case, the Land Department never lost jurisdic¬ 
tion over the entry. (Brown v. Hitchcock , 173 U. S., 
433.) The courts will not interfere either by man¬ 
damus or injunction. (Gainls v. Thompson , 7 Wall., 
347.) 

In closing, we deem it our duty to inform the court 
that upon the refusal of the court below to grant the . 
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injunction sought in the bill the Land Department 
canceled the appellant’s entry. On July 13, 1910, 
the President of the United States, acting under the 
authority conferred by the act of June 25, 1910 (36 
Stat., 847), withdrew the public lands in the Siletz 
Reservation, of which the land in controversy is a 
part, for the purpose of classification. 

We respectfully suggest that the judgment below 
should be affirmed. 

Oscar Lawler, 

A ssistant A ttomey-General . 

F. W. Clements, 

First Assistant Attorney . 

C. Edward Wright, 

Assistant Attorney. 

For the Appellee. 
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In the Court of Appeals of the District of Columbia. 

October Term, 1910. 


Levi M. Gilbert, appellant, 1 


v. 


Richard A. Ballinger, Secre- 
tary of the Interior. 


I No. 2188. Supplemental 
memorandum. 


It is submitted that the statutes and regulations prescribed 
pursuant thereto show that the “receiver’s receipt upon final 
entr\~” does not issue automatically on tender of money, but 
is a muniment of title, which can not properly issue until 
both register and receiver have examined and approved the 
final proof. 

Sec. 2291, R. S.: 

“No certificate, however, shall be given, or patent issued 
therefor, until the expiration of five years from the date of 
such entry; and if at the expiration of such time, or at any 
time within two years thereafter, the person making such 
entry * * * proves by two credible witnesses that he, 

she, or they have resided upon or cultivated the same for the 
term of five years immediately succeeding the time of filing 
the affidavit, and makes affidavit that no part of such land 
has been alienated, except as provided in section 2288, and 
that he, she, or they will bear true allegiance to the Govern¬ 
ment of the United States; then , in such case, he, she, or 
they, if at that time citizens of the United States, shall be 
entitled to a patent, as in other cases provided by law.” 

Circular of October 30, 1862, directed to Registers and 
Receivers of United States Land Offices. 

11 * * * 1. The applicant will then be allowed to 

enter the tract applied for by paying to the receiver the ten 
dollar fee stipulated in the act, and the further payment as 
68987—10 
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commissions of the register and receiver of one-half of one 
per cent to each upon the cash value of the land applied 
for; the other half of the one per cent as commissions to 
said officers not to he paid until certificate is issued, when the 
party obtaining such certificate is to make that payment." 

The following is the form of indorsement prescribed by 
the General Land Office for final proofs: 

(4-369.) 


Homestead Proof. 
Land Of lice at 


Original Application No. 

Final Certificate No...... 

Approved: 

____., Register. 

....., Receiver. 

Circular of June 17, 1875, directed to Registers and Receivers 

of United States Land Offices. 
***** 

“17. An inceptive right is vested in the settler by such 
proceeding, and upon faithful observance of the law in regard 
to settlement and cultivation for the continuous term of 
five years, and at the expiration of that time, or within two 
years thereafter, upon proper proof to the satisfaction of the 
land officers and payment to the receiver of that part of the 
commissions remaining to he paid * * * the receiver will 

issue his receipt therefor , the register will issue his certificate 
and make proper returns to this office as the basis of a patent 
or complete title for the homestead. 

***** 

“In case the party (applicant for soldiers’ additional 
homestead entry) has not made proof on his original home¬ 
stead entry when he applies for additional land, he will be 
allowed to make the additional entry on proper application 
and affidavit * * * and paying the usual fee and com¬ 
missions * * *. Thereafter, when the party shall make 

final proof on the original entry, he will he required to pay 

the final commissions on both entries, when a final receipt will 
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be issued for the money, and thereupon a certificate issued to 
call both for the tract in the original entry and the additional 
tract. On these papers the register and receiver will make 
a reference to the original and the additional entry, and on 
them one patent will issue for both.” Act of March 3, 1877 
(19 Stat., 403). 

“* * * Proof of resilience, occupation, or cultivation, 

the affidavit of nonalienation, and the oath of allegiance, 
required to be made by section 2291 of the Revised Statutes, 
may be made before the judge, or, in his absence, before the 
clerk of any court of record. * * * The same shall be 

transmitted * * * to the register and receiver, with 

the fee and charges allowed by law to him, and the register 
and receiver shall be entitled to the same fees for examining and 
approving said testimony as are now allowed by law for taking 
the same.” 

General Circular of October 1, 1880, to Registers and 

Receivers. 

“* * * An inceptive right is vested in the settler by 

such proceeding and upon faithful observance of the law in 
regard to settlement and cultivation for the continuous term 
of five years, and at the expiration of that time, or within two 
years thereafter, upon proper proof to the satisfaction of the land 
officers , and payment to the receiver of that part of the commis¬ 
sions remaining to be paid, * * * the receiver issuing his 

receipt therefor, the register will issue his certificate and make 
proper returns to this office as basis of a patent or complete 
title for the homestead * * *.” 

‘On any case where the final proof shall be transmitted to 
the register and receiver, as contemplated by this act (section 
2238, R. S.), and the full amount of money due shall be paid, 
they will carefully examine the proof, and if no objection 
appears, proceed to issue the receipt and certificate in the 
case. * * * If any objection appears, they will promptly 

notify the party and advise him of his rights in the matter.” 

Circular to Registers and Receivers of January 24, 1891. 

“Your attention is directed to the practice that obtains in 
a number of local land offices of allowing an accumulation 
of final proofs therein, together with the money and payment 
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for the land, with the receivers. These proofs are suspended 
on account of nonaction of one or both officers. You are 
directed to discontinue these practices. Receivers will also 
keep a separate cashbook of all monies received in this way, 
showing the date of receipt and date when proof is acted 
upon, and such monies must be reported each week on Form 
4-120 under the oth item of debits. All final proofs accompa¬ 
nied by payment for the land, which are not acted upon by both 
ojficers within one week after being received, must be reported 
to the Commissioner of the General Land Office with satis¬ 
factory reasons for delay.” 

Circular to Registers and Receivers of January 25, 1904. 

“Sec. 17. Registers and receivers * * * and other offi¬ 

cers taking proofs are enjoined to use the utmost strictness 
in the examination of parties and witnesses. * * * 

“Sec. 18. Registers and receivers will carefully examine 
all proofs transmitted to them by other officers, and will not 
* * * transmit proofs to this oflice until the same have 

been thus examined. * * * 

“Sec. 1C. Proofs taken by other officers than registers 
and receivers must be immediately transmitted to the register 
and receiver and the money paid to the latter. * * * 

“Proof without payment must in no case be accepted or 
received by registers and receivers.” 

Circular to registers and receivers of April 1, 1904, concerning 
act approved March 9, 1904, confirming final proofs received 
prior to the passage of said act, made outside the district 
in which the land is situate, contrary to the provisions of 
the act of March 11, 1902. 

“You will proceed to conside. all cases that are pending 
before your respective offices which come under the pro¬ 
visions of the act. In cases where no action has been taken 
by your office, and in which full payment has been made, 
and no fraud is found f * * * and no objection thereto 

appears except that they were made outside the land dis¬ 
trict, you will issue final papers and transmit them to this 
office the same as in other cases.” 
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Sec, 2238, R. S.: 

“ Registers and receivers, in addition to their salaries, 
shall be allowed the following fees and commissions, namely: 
* * * 3. A commission to be paid by the homestead 

applicant at the time of entry of one per centum on the cash 
price as fixed by law of the land applied for, and a like com¬ 
mission when the claim is finally established , and the certifi¬ 
cate therefor issued as the basis of a patent/’ 

Under the foregoing statute the fees, although required 
to be deposited at the time of offering final proof, are unearned 
until the proofs have been examined and approved, and the 
entry allowed, and the following regulations directed the 
manner of accounting therefor: 

Circular to Registers and Receivers of June S, 1900. 

“* * * Sec. 13. * * * The receiver is required 

to render to this office * * * a detailed account of fees 

received and a detailed statement of unearned fees and unoffi¬ 
cial monies. * * * 

Sec. 19. Receivers are also required to render monthly 
statement of unearned fees and unofficial monies and quar- 
terlv accounts of such monies, * * * and they will 

debit the United States in such accounts with monies 
returned to depositors or paid to publishers for publication 
of notices, * * * and they will also debit the United 

States in such accounts with fees and commissions earned, 
purchase money applied , and the monies accounted for as 
miscellaneous receipts. * * *, 

“All such fees will be reported in detail on the receiver’s 
monthly detailed account current thereof and accounted 
for in their monthly and quarterly accounts. But fees not 
earned; that is, deposits made for services to he rendered, are 
not to he deposited or accounted for until they become public 
monies of the United States.” 

That the receipt upon final entry could only issue after 
formal action by both officers, is apparent from the use of the 
conjunctive “register and receiver” in the foregoing laws 
and regulations, and is also shown by the act of October 1, 
1890 (26 Stat., 657), which provides that, where pending 
final proof, a vacancy occurred in the office of either register 
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or receiver “the remaining: officer may proceed to take such 
final proof * * * to he considered and passed upon when 

the vacancy is filled.' 1 

The following regulation was promulgated thereunder: 

“Upon the occurrence of a vacancy for any reason in the 
office of the register and receiver at any of the district land 
offices, all business requiring the action of both officers must 
cwdit the filling of the vacancy; and, while the office is kept 
open for the purpose of furnishing general information, no 
action can be taken upon applications to contest or enter 
lands in that district. 

“Applications to contest entries or to enter lands, and all 
other applications requiring joint action of both officers which 
may be presented during the vacancy in tlie local office, will 
be received and time of presentation noted thereon, and 
upon the resumption of business such applications will be 
disposed of in their order. 

“There is no expression in the statute which requires 
the register and receiver to sit at the same time and concur¬ 
rently pass upon the sufficiency of the proof of settlement and 
improvement by pre-emptors. * * * They are nowhere 

required to meet and consider jointly the sufficiency of the 
proof offered. If both are satisfied , that is all the law re¬ 
quires. * * * If * * * proof had been made to the 

satisfaction of Brashear (the register), all that w 
to complete the right of the pre-emptor was the approval of 
Potter (the receiver), which was effectually expressed by his 
receipt of the money. * * * v vhat the law requires is 

that the conditions requisite to a preemption entry should be 
shown to have been performed to the satisfaction of both offi¬ 
cers.” Potterx. United States (107 U. S., 126, 129, 130.) 

“* * * In the examination of the proofs submitted 

various questions of fact arise and are to be decided by the 
register and receiver, who are to be satisfied of the existence 
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of the necessarv facts mentioned in the statute, and of the 
regularity and sufficiency of the proofs. When so satisfied 
the register issues his certificate to that effect, and the receiver 
gives what is known as a final receipt , and upon the two papers 
the patent finally issues. * * * (page 378). The pay¬ 

ment must therefore be made when the proof is offered and 
it may be some time before it is favorably acted upon by 





both the register and receiver. Thus under provision of 
law and pursuant to valid requirements of the Land Office 
the entryman is compelled to pay his money at the time he 
proffers his proofs and before final action upon them is taken 
by the two public officers designated in the statute. * * * 
(page 381). The applications are to be acted upon by the 
register and receiver; that is, by those persons who, at the 
time of such action, hold these offices. It is not a matter 
personal to the individual who receives the money, and, 
therefore, when the person receiving the money is removed 
from office before the proofs are finally acted upon by the 
register and receiver, and action is subsequently had by the 
receiver’s successor in office, and the proofs are finally 
accepted by such successor and by the register, the Govern¬ 
ment is as much bound by such acceptance as if it had been 
acknowledged by the receiver who received the money, and 
his obligation to account for the money which he received 
still remains in full force. * * * As the agent of the 

Government he received it, and upon the acceptance of the 
proofs and final receipt it becomes the duty of the Govern¬ 
ment to issue the patent, and the fact that its agent had not 
paid the money over to it would constitute no defense to its 
obligation to issue the patent when the proofs were found sat¬ 
isfactory. Smith v. United States (170 U. S., 372). 

“It becomes necessary to inquire what is the significance 
of a final receiver’s receipt and the effect of a cancellation 
by the Land Department of such a receipt. The receipt is an 
acknowledgment by the Government that it has received full 
pay for the land, that it holds the legal title in trust for the entry- 
man and will in due course issue to him a patent .” United 
States v. Detroit Lumber Company (200 U. S., 339). 

Respectfully submitted. 

Oscar Lawler, 

Assistant Attorney General. 

F. W. Clements, 

First Asst. Atty. 

C. E. Wright, 

Asst. Atty. For the Appellee. 


